
8248422v1(69995.1)

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Christopher W. Kramer – 013289  
ckramer@jsslaw.com
Brian Imbornoni – 006894
bimbornoni@jsslaw.com
JENNINGS, STROUSS & SALMON, P.L.C. 
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Co-counsel for Defendant Town of Carefree 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

DR. JAMES RYAN and ANNE RYAN, a 
married couple, 

Plaintiffs,

vs. 

TOWN OF CAREFREE, a municipal 
corporation; CAREFREE WATER 
COMPANY, INC., an Arizona corporation, 

Defendants. 

THE BOULDERS HOMEOWNERS 
ASSOCIATION, an Arizona non-profit 
corporation, 

                       Real-Party-In-Interest. 

No.  CV2020-008667 

TOWN OF CAREFREE’S 
MOTION FOR ATTORNEYS’ 

FEES PURSUANT TO  
A.R.S. § 12-349 

(Oral Argument Requested) 

(Assigned to the Honorable Jay 
Adleman) 

Defendant Town of Carefree (“Town”), through counsel, respectfully moves the 

Court for an award of its reasonable attorneys’ fees incurred in connection with its motion 

to vacate the Temporary Restraining Order/Preliminary Injunction (“Injunction”) entered 

in this action on August 25, 2020, pursuant to A.R.S. § 12-349.   
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This Motion will address the issue of entitlement under the standards of A.R.S.  

§ 12-349.  If the Court agrees that attorneys’ fees should be awarded, the Town will submit 

an affidavit pursuant to Schweiger v. China Doll Rest., Inc., 138 Ariz. 183 (App. 1983), to 

allow the Court to determine the amount of a reasonable award. 

I. Factual Background. 

A. The Carefree Service Area. 

In 1998, the Town formed the Town of Carefree, Arizona Community Facilities 

District (“Carefree UCFD”), a special taxing district, pursuant to A.R.S. § 48-701, et seq.  

(Under Advisement Ruling in CV2021-006704; copy attached as Exhibit A.)1  The Town 

formed Carefree UCFD to purchase the Carefree Water Company, Inc. (“Carefree Water”), 

a private water company that had been serving portions of the Carefree community.  The 

Town controls both entities because the members of the Carefree Town Council serve as 

the Board of Directors of both Carefree UCFD and Carefree Water.  (See Declaration of 

Greg Crossman, attached as Exhibit A to the Town’s Emergency Motion to Vacate 

Preliminary Injunction, filed November 29, 2021, ¶¶ 2 & 3.) 

Pursuant to the terms of an intergovernmental agreement, Carefree UCFD 

recently condemned and acquired the water service infrastructure and right to serve three 

neighborhoods within the municipal boundaries of the Town of Carefree, referred to as the 

Carefree Service Area (“CSA”).  (See id., ¶ 4.)   

Engineering studies performed for the Town determined that a new 300,000-

gallon water storage reservoir was required to meet the water service and fire suppression 

needs of the CSA.  (Ex. A, ¶ 5.)   The Town’s engineers determined that an undeveloped 

tract of land within the BHOA common areas was the only location to meet all selection 

criteria.  As a courtesy to nearby neighbors, the Town agreed to place the water storage 

1 The Court may take judicial notice of the proceedings in other divisions of this Court.  
Reidy v. O'Malley Lumber Co., 92 Ariz. 130, 132 (1962); Visco v. Universal Refuse 
Removal Co., 11 Ariz. App. 73, 74 (1969). 
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reservoir almost completely underground, with landscaping to conceal the above-ground 

portion.  (Id., ¶¶ 6 & 7.)   

The Town originally intended to construct the water storage reservoir on the 

BHOA property relying upon its rights pursuant to a utility easement that encumbers the 

property.  Following this litigation brought by the Ryans, the Town elected to proceed with 

condemnation of the property to eliminate any uncertainty regarding its legal right to 

proceed with construction.  (Id., ¶¶ 8 & 9.) 

B. The Ryan Litigation. 

Plaintiffs James and Anne Ryan own a home in the Boulders Community of 

Carefree near the site of the subject water storage reservoir.  On July 24, 2020, the Ryans 

filed this action for declaratory and injunctive relief seeking to prevent the Town and the 

Water Company from constructing the water storage reservoir.  (See Verified Complaint, 

filed July 24, 2020.)  The Ryans contend that the reservoir site is subject to an easement 

that requires the space to remain open desert.  The Ryans also contend that the site is 

located within a setback that requires all utilities to be located underground.  (Id.)  

On August 18, 2020, the parties reported to the Court that they stipulated to a 

temporary restraining order stating that no construction of the water tank would begin any 

earlier than January 1, 2021.  The stipulated TRO was entered on August 25, 2020.  (See

Stipulated Temporary Restraining Order/Preliminary Injunction, filed August 25, 2020.)  

The Court set a trial for November 20, 2020.  Later, the Court reset the trial to January 5, 

2021, and extended the TRO to January 15, 2021.  (See Trial Continued/Reset, filed 

October 21, 2020.) 

Before the trial date arrived, the parties decided to mediate.  To allow an 

opportunity for mediation and pursuant to the parties’ stipulation, on December 16, 2020, 

the Court extended the TRO until a trial date to be set in the future.  (Order filed December 

16, 2020.)  The mediation never occurred because Carefree UCFD passed a Resolution on 
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February 9, 2021, to acquire the water storage reservoir site from the BHOA by eminent 

domain.  The filing of the condemnation action mooted the Ryans’ claims.  (See Town of 

Carefree’s Motion to Dismiss, filed herewith and incorporated herein). 

C. The Condemnation Action.

On April 2, 2021, the Town made its statutory offer to purchase the BHOA 

property at the appraised amount of $20,100.00.  On April 23, 2021, Carefree filed its 

Complaint and Application for Immediate Possession against the BHOA.  The case was 

eventually assigned to Judge Daniel Martin, who held the immediate possession hearing on 

September 29, 2021.  On that date, after hearing argument and the presentation of evidence 

by the parties, the Court denied the BHOA’s motion to dismiss the condemnation action 

and entered a signed order of immediate possession (“OIP”).  (See Under Advisement 

Ruling, filed September 29, 2021, copy attached as Exhibit A.) 

 In response to the OIP, the BHOA filed a motion to certify the OIP for 

interlocutory appeal under Rule 54(b) and a motion for stay pending appeal, both of which 

were denied.  (Minute Entry filed in CV 2021-006704 on November 4, 2021.)  The BHOA 

also filed a motion to enjoin operation of the OIP, requesting the Court to enjoin its own 

order on grounds already rejected by the Court.  That motion was also denied.  (Id.)2  The 

BHOA responded by filing a second motion to stay, which was also denied.  (Minute Entry 

filed in CV 2021-006704 on November 19, 2021.)   The BHOA eventually filed a third 

request for stay in the trial court, which was also denied. 

2 An order for immediate possession is not appealable and is not eligible for certification.  
Catalina Foothills Unified Sch. Dist. No. 16 v. La Paloma Prop. Owners Ass'n, Inc., 229 
Ariz. 525, ¶ 11 (App. 2012); see also Rogers v. Salt River Project Agric. Improvement & 
Power Dist., 110 Ariz. 279, 280 (1974); Cordova v. City of Tucson, 15 Ariz. App. 469, 470 
(1971); De Hansen v. Dist. Court, 11 Ariz. 379, 383 (Terr. 1908); cf. Bailey v. Myers, 206 
Ariz. 224, ¶ 8, 76 P.3d 898, 900 (App. 2003) (special action provides only basis for relief 
from an order of immediate possession).  As an end run around these holdings, the BHOA 
moved to enjoin the order for immediate possession, then appealed from the denial of the 
preliminary injunction, a formula which would allow review of any interlocutory order. 
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D. The BHOA’s Appeals from the OIP. 

On November 9, 2021, the BHOA filed a notice of appeal from the trial court’s 

refusal to enjoin the effect of the OIP.  See Town of Carefree v. The Boulders Homeowners 

Association, No. 1 CA-CV 21-0695.  On November 29, 2021, the BHOA filed a motion in 

the Court of Appeals to stay and enjoin the OIP pending completion of that appeal.  After 

expedited briefing, the Court of Appeals denied the BHOA’s motion, allowing the OIP to 

remain in effect.   (Order Re: Motion to Stay; copy attached as Exhibit B.) 

On November 29, 2021, the BHOA filed a petition for special action in the  

Court of Appeals, again challenging the OIP.  The BHOA also filed another motion for 

stay and preliminary injunction.  On December 2, 2021, the Court of Appeals denied the 

BHOA’s motion.  (Order Denying Interlocutory Stay; copy attached as Exhibit C.)   

On February 3, 2022, the Court of Appeals filed its Memorandum Decision 

accepting review, but denying relief to the BHOA on the grounds that Carefree UCFD is a 

political subdivision vested with an independent right to condemn and obtain immediate 

possession of condemned property.  (Boulders Homeowners Ass'n v. Martin, No. 1 CA-SA 

21-0233, 2022 WL 320873 (Ariz. Ct. App. Feb. 3, 2022) (hereinafter “Mem. Dec.,” copy 

attached as Exhibit D, at ¶¶ 7 & 8.)  

On February 17, 2022, the BHOA filed a Petition for Review in the Arizona 

Supreme Court.  The BHOA also filed an Emergency Motion for Stay and Preliminary 

Injunction, their third request for stay or preliminary injunction in the appellate courts.  

That motion was denied by the Supreme Court.  (Order in No. CV-22-0039-PR, filed 

March 8, 2022, copy attached as Exhibit E.)  The Supreme Court eventually denied the 

BHOA’s Petition for Review.  (Order in No. CV-22-0039-PR, filed May 3, 2022, copy 

attached as Exhibit F.) 

.   .   . 

.   .   . 
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E. Construction of the Water Storage Reservoir. 

On November 2, 2021, in reliance on the OIP, the Board of Directors of Carefree 

UCFD approved a guaranteed maximum price contract for its contractor to proceed with 

the first phase of construction.  (Declaration of Greg Crossman, Exhibit A to the Town’s 

Emergency Motion to Vacate Preliminary Injunction, filed November 29, 2021, ¶ 10.)  

Carefree UCFD issued its notice to proceed on November 16, 2021.  (Id. at ¶ 11.) 

Work on the water storage reservoir was temporarily halted after the BHOA took 

the position that construction work violated a preliminary injunction entered by this Court.  

(Id., ¶¶ 13-14.)  On November 18, 2021, the BHOA’s counsel in the condemnation action, 

Zeitlin & Zeitlin, P.C., filed a Notice of Limited Scope Representation in this action.  The 

Notice stated that the Zeitlin firm’s representation, “is limited to matter related to the 

Temporary Restraining Order/Preliminary Injunction.”   (Notice of Limited Scope 

Representation, filed November 8, 2021; copy attached as Exhibit G.) 

On November 29, 2021, the Town filed its Motion to Vacate Preliminary 

Injunction in this Court.  In response, the BHOA did not address any issue relating to the 

merits of the action pending in this Court.  The BHOA did not address the claims asserted 

by the Ryans in this case or the reason why the Temporary Restraining Order/Preliminary 

Injunction was originally entered by the Hon. Sherry Stephens.  Nor did the BHOA offer 

any argument or rationale for continuing the injunction in effect as it related to the Ryans’ 

claims or how continuing the injunction would further any legitimate interest in this case.  

(See BHOA’s Response to Motion to Vacate Preliminary Injunction, filed December 13, 

2021; copy attached as Exhibit H.) 

Instead, the BHOA’s limited appearance counsel requested this Court to 

continue the Preliminary Injunction entered in this case in effect  pending rulings by the 

Court of Appeals in the condemnation case.  (Id.)  In other words, the BHOA used this case 

as a vehicle to advance its interests in the condemnation case, requesting the same relief 
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from this Court that was denied multiple times by the trial court in the condemnation case, 

and eventually denied three more times by the appellate courts in that case.  (See id.) 

On December 28, 2021, the BHOA’s limited appearance counsel filed a 

supplemental response opposing the Town’s emergency motion to vacate the Preliminary 

Injunction.  (See Supplemental Response to Motion to Vacate Preliminary Injunction, copy 

attached as Exhibit I.)  In that Response, the BHOA again ignored the legal issues pending 

in this Court or how continuation of the Court’s Preliminary Injunction might affect those 

issues.  Instead, the BHOA again argued that the injunction entered in this case should be 

continued to further its interests in the condemnation action in order to overcome the 

multiple orders denying stay relief in that action.  (Id.) 

On January 28, 2022, this Court entered its Order vacating the Preliminary 

Injunction.  (Order Vacating Preliminary Injunction, filed January 27, 2022.)  Since then, 

after an eight-week hiatus, construction work on the reservoir has resumed.   

II. Legal Analysis. 

Under A.R.S. § 12–349(A), the Court shall assess reasonable attorney's fees 

against a party who brings or defends a claim without substantial justification or solely or 

primarily for delay or harassment, or who unreasonably expands or delays the proceeding.  

The phrase “without substantial justification” means that the claim “is groundless and is 

not made in good faith.”  A.R.S. § 12–349(F).  Groundlessness is determined objectively 

whereas harassment is a subjective determination.  Rogone v. Correia, 236 Ariz. 43, 50, 

335 P.3d 1122, 1129 (App. 2014).   

By its terms, A.R.S. § 12–349(A) applies broadly, “[e]xcept as otherwise 

provided by and not inconsistent with another statute.”  See Solimeno v. Yonan, 224 Ariz. 

74, 81, ¶ 31 (App. 2010) (quoting A.R.S. § 12–349(A)).  Moreover, the term “claim” is not 

limited to claims for relief, but applies generally to actions taken and positions asserted in 

the litigation.  See id., at ¶¶ 32 & 42 (affirming award of $155,460 in fees and $24,407.99 
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in costs for failure to adequately disclose testimony of treating physician); Standage v. 

Jaburg & Wilk, P.C., 177 Ariz. 221, 230 (App. 1993) (affirming award under § 12–349(A) 

for making arguments that were previously rejected by the appellate court and bankruptcy 

court); Larkin v. State ex rel. Rottas, 175 Ariz. 417, 426 (App. 1992) (affirming award of 

fees under § 12–349(A) for continuing to assert positions after court of appeals and 

supreme court both declined jurisdiction of petitions for special action). 

The crux of this motion is that the BHOA used the Preliminary Injunction 

entered by this Court for a purpose wholly unrelated to the advancement or preservation of 

the plaintiffs’ claims in this action.  Instead, the BHOA, through their limited appearance 

counsel, used the Preliminary Injunction for the purpose of circumventing multiple rulings 

made in the condemnation case.  Those rulings refused the BHOA’s persistent motions to 

stay or enjoin the effect of the OIP pending appeal.  Those motions were denied multiple 

times by Judge Martin in this Court, by two separate panels of the Court of Appeals, and 

eventually by the Arizona Supreme Court.  (Exs. B, C & E.)  Applying objective standards, 

the BHOA’s request that this Court circumvent those decisions was groundless and not in 

good faith.  It unreasonably expanded the proceedings in this case and unreasonably 

delayed the effect of the OIP. 

The Preliminary Injunction was originally entered by stipulation of the parties to 

preserve the status quo pending trial, and later, when the parties agreed to mediate, pending 

completion of that process.  This lawsuit was later abandoned by plaintiffs because, as all 

parties recognized at the time, the Ryans’ claims that the subject water storage reservoir 

would violate zoning laws and restrictive covenants was mooted by the filing of the 

condemnation action.  (See Motion to Dismiss, filed herewith.) 

In the condemnation action, the BHOA filed multiple motions to stay or enjoin 

the effect of the OIP.  Those motions were properly denied by the Court because the whole 

point of the OIP is to allow the condemning authority to take possession and begin the 
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construction of improvements.  Gardiner v. Henderson, 103 Ariz. 420, 425 (1968) (entry 

of an immediate possession order grants the condemnor “dominion over the property” and 

“permits the condemnor to enter the land, demolish the improvements, and commence the 

erection of public improvements”). 

The BHOA filed two separate challenges to the OIP in the Court of Appeals.  

The BHOA first requested the trial court to certify the OIP for interlocutory review under 

either Rule 54(b) or A.R.S. § 12-2106(A)(6).  The Court properly denied both requests on 

the grounds that orders for immediate possession are not eligible for interlocutory review.  

Catalina Foothills Unified Sch. Dist. No. 16 v. La Paloma Prop. Owners Ass'n, Inc., 229 

Ariz. 525 (App. 2012).  The BHOA, which refuses to take “no” for an answer, responded 

by requesting the Court to enjoin its own order, then appealing the inevitable denial of that 

motion pursuant to A.R.S. § 12-2101(A)(5)(B).  The BHOA also filed a separate petition 

for special action. 

On November 29, 2021, the BHOA filed motions to stay or enjoin the OIP in 

both appellate cases.  Both panels denied relief.  (Exs. B & C.)  The special action panel 

eventually filed its Memorandum Decision accepting jurisdiction, but denying relief on the 

merits, upholding the Town’s right of immediate possession.  (Ex. D.)  The BHOA filed a 

petition for review by the Supreme Court and yet another motion to stay or enjoin the OIP, 

both of which were denied.  (Exs. E & F.) 

Against this backdrop, the BHOA’s actions in this case can be viewed in 

context.  After obtaining an OIP and surviving an avalanche of stay motions, the Town 

allowed construction to proceed on November 18, 2021.  Three days into the project, the 

BHOA took the position that the Preliminary Injunction entered in this case – abandoned 

many months prior by the plaintiffs – precluded the Town from taking possession of the 

property or constructing improvements.  (Declaration of Greg Crossman, attached as 

Exhibit A to the Town’s Emergency Motion to Vacate Preliminary Injunction, filed 
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November 29, 2021, ¶ 11.)  The Town responded by filing its motion to vacate the 

Preliminary Injunction.  

The BHOA’s subsequent filings reflect the BHOA’s decision to employ the 

Preliminary Injunction entered in this case for purposes that were wholly unrelated to the 

merits of the Ryans’ claims, but instead, intended to undermine the rulings made by Judge 

Martin and the Court of Appeals.  First, and perhaps most telling, the BHOA’s counsel in 

the condemnation case filed a Notice of Limited Scope Representation in this action.  The 

Notice stated that the BHOA’s counsel’s representation, “is limited to matters related to the 

Temporary Restraining Order/Preliminary Injunction.”   (See Ex. G.)  This notice was a 

tacit admission that the BHOA had no legitimate interest in the merits of this case – long 

ago mooted by the condemnation – but was only interested in utilizing the Preliminary 

Injunction for the ulterior purpose of circumventing rulings in the condemnation case. 

Second, the BHOA filed a response to the Town’s motion to vacate the 

Preliminary Injunction that made no mention of the Ryans’ claims, why the parties had 

previously stipulated to the injunction, or how continuing that injunction in effect would 

serve any legitimate purpose in advancing or preserving the Ryans’ claims.  (See Ex. H.)  

Instead, the response focused entirely on how continuation of the injunction might advance 

the BHOA’s interests in the condemnation action by delaying construction of the reservoir 

pending resolution of the BHOA’s multiple appeals.  (Id.)  In its response, the BHOA did 

not see fit to inform the Court that the same relief had previously been denied by both the 

Superior Court and the Court of Appeals in the condemnation case.  (See id.) 

Third, the BHOA filed a supplemental response misrepresenting to the Court 

that the Court of Appeals had accepted jurisdiction of the special action.  (See Ex. I.)  In 

fact, by the date the supplemental response was filed, the issue of whether to accept 

jurisdiction was still under advisement.  (See Ex. I, Ex. 1.)  In its response, the BHOA 

requested this Court to continue the Preliminary Injunction in effect pending a ruling by the 
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appellate court, but failed to inform the Court that a second panel of the Court of Appeals 

had denied the same request for relief less than two weeks earlier.  (See Ex. B.) 

Although this Court eventually granted the Town’s motion to vacate the 

Preliminary Injunction, the time required to brief and argue the BHOA’s opposition forced 

construction of the water storage reservoir to be suspended for a period of eight weeks.  It 

also required the Town to incur substantial attorneys’ fees to overcome the BHOA’s 

opposition.  Those fees should be recoverable pursuant to A.R.S. § 12-349(A). 

At the outset, the BHOA’s actions and arguments unreasonably expanded this 

litigation.  See A.R.S. § 12-349(A)(3).  The Preliminary Injunction in this case was entered 

by stipulation of the parties to preserve the Ryans’ claims pending trial, then later pending 

completion of a mediation.  Neither the trial nor the mediation ever occurred because the 

Ryans’ claims were mooted by the condemnation.  Therefore, the BHOA’s opposition to 

the Town’s motion to vacate advanced no legitimate claim or interest in this case.  

At the same time, the BHOA’s request that this Court continue the Preliminary 

Injunction in effect pending the outcome of appeals in the condemnation case was without 

substantial justification.  See A.R.S. § 12-349(A)(1).  Applying objective standards, the 

arguments made by the BHOA in support of the Preliminary Injunction were groundless 

and not made in good faith.  See A.R.S. § 12-349(F).  By the time the Town’s motion to 

vacate was argued, the BHOA’s request for a preliminary injunction or stay pending appeal 

had been rejected twice by Judge Martin and also rejected by both panels of the Court of 

Appeals hearing the BHOA’s challenges to the OIP.  (See Exs. B & C.)  Those prior 

rulings were not disclosed by the BHOA to this Court.3

3 The BHOA’s request for a preliminary injunction or stay pending appeal was later 
rejected in a third ruling by Judge Martin in the condemnation case and by the Arizona 
Supreme Court in the BHOA’s petition for review of the Court of Appeals Memorandum 
Decision denying Special Action relief.  (See Ex. E; Minute Entry filed on March 14, 2022 
in CV 2021-006704.) 
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Next, the BHOA’s actions and arguments unreasonably delayed the effect of the 

OIP entered by the condemnation court.  See A.R.S. § 12-349(A)(3).  Although this Court 

immediately granted the Town’s motion to vacate following oral argument, the Town was 

deprived of the benefits of the OIP, and construction of the water storage was suspended 

for eight weeks, as the result of the BHOA’s action.   

Finally, the record supports a reasonable inference of a subjective intent of 

harassment.  See A.R.S. § 12-349(A)(3).  The BHOA’s filings in this Court were part of a 

pattern of filing repetitive and duplicative pleadings in court after court, seeking the same 

relief.  In the end, every court denied the BHOA’s requests for a stay or injunction pending 

appeal, and the BHOA’s substantive arguments were ultimately rejected by two courts on 

two independent grounds.  (See Exs. A, D & F.)  The evident intent of this campaign was 

to coerce the Town to select another site for construction of the reservoir.  An award of 

reasonable attorneys’ fees pursuant to A.R.S. § 12-349(A) is therefore appropriate. 

III. Conclusion. 

The Town respectfully requests the Court to enter its order determining the 

Town’s entitlement to recover reasonable attorneys’ fees incurred in connection with its 

motion to vacate the Preliminary Injunction pursuant to A.R.S. § 12-349(A).  If the Court 

grants this relief, the Town will submit an affidavit pursuant to Schweiger v. China Doll 

Rest., Inc., 138 Ariz. 183 (App. 1983), to allow the Court to determine the amount of a 

reasonable award. 

RESPECTFULLY SUBMITTED this 17th day of May, 2022. 

JENNINGS, STROUSS & SALMON, P.L.C. 

By: /s/ Brian Imbornoni 
Christopher W. Kramer (SBN 013289) 
Brian Imbornoni (SBN 006894) 
Co-counsel for Defendant City of Carefree 
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The foregoing was electronically filed 
via AZ Turbo Court on May 17, 2022, 
and a copy mailed/emailed to: 

John “Jack” Douglas Wilenchik 
WILENCHIK & BARTNESS
2810 N. Third Street 
Phoenix, AZ 85004 
jackw@wb-law.com
Attorneys for Plaintiffs James and Anne Ryan 

Michael W. Wright 
SHERMAN & HOWARD
7033 E. Greenway Parkway, Suite 250 
Scottsdale, AZ 85254 
mwright@shermanhoward.com
Attorneys for Carefree Water Company Inc. 

Dale S. Zeitlin 
Casandra C. Markoff 
ZEITLIN & ZEITLIN, P.C. 
5050 N. 40th Street, Suite 380 
Phoenix, AZ  85018 
dale@zeitlinlaw.com
cmarkoff@zeitlinlaw.com
Attorneys for The Boulders Homeowners Association
(Limited Scope Representation) 

 /s/ Cathy Wamhoff 
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